STATE OF MICHIGAN

MACOMB COUNTY CIRCUIT COURT

' ALLIED MACHINERY CO., INC.,

a Delaware Corporation, -
Plaintiff, -

v S " " CascNo.2005-578-CK

»PGAM ADVAN CED TECHNOLOGIES

a M1ch1gan Firm, COLLINS AND AIKMAN

. CORP,; 2 M1ch1gan Firm, ‘and PREMIER

MOLD, a M1ch1gan Firm,

Defendants.

Ve

OP.INION AND ORDER' :

ThlS matter is before the Court on a motlon for summary d1spos1t10n pursuant to MCR

‘ ‘2 1 16(C)(10) by PGAM Advanced Technolog1es (“PGAM”)

Plalntlff lleges that on or about September 1 2004 1t entered 1nto an oral contract w1th B o

sales strategy and pncmg for 4 or5 machmes to be sold to Premler Mold (“Premrer”) Pla1nt1ff ,

alleges that. on or about September 15 2004, it quoted prices totallng $369 000 00 on 1ts

letterhead to Premrer in accordance W1th the sales and pnc1ng discussed w1th PGAM However

plaintiff alleges that PGAM subsequently approached and sold the equlpment to Colhns and '
' vAlkman Corp (“Colhns”) of Wthl’l Premler isa subs1d1ary In th1s regard Plalntlff alleges that.

o PGAM has refused to honor 1ts demand for the payrnent of a $40 000. OO commlssmn :,

C PGAM under wh1ch 1t was- to procure a buyer and sell certaln equlpment owned by PGAM 1n ".

- exchange for. the payment of a comm1ss1on Further p1a1nt1ff alleges that the partles d1scussed a. R
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E the plamtiffs

: Motor Co ,239

~ factual disputé e

Plaintiff has brought the 'foIIOWing claims: Count I, breach of contract; Count II,

misappropriation;? and Count‘ III, to_rtious' interfe'r_enceHWith -a contract. On June 2, 2005, an order
for an administrative’:clos_ing due to a bankruptCy- stay was entered as to Premier and Collins:
| 'V o
In the motlon at hand PGAM contends that the -alleged oral agreement was in

contravention of the statute of frauds. Conversely, plaintiff maintains that the statute of frauds

‘ does not apply

At the outset the Court notes that PGAM moves only pursuant to MCR 2.116(C)(10),

_ notwithstanding‘ that the statute of frauds is sp_eciﬁc‘ally addressed under subrule D). Under

' the circumstanCes;‘the Court op‘ines that it Would be in the interest of justice to construe the

motion as having' ‘been-brought under subrule (C)(7) and will review it as such.

In consrdenng amotlon brought under subrule (C)(7) the Court must accept as true all of

allegatlons and construe them in the plaintiff's favor. Hanley v Mazda

;pp 596 600 609 NW2d 203 (2000) The Court must consider affidavits,

| pleadings depos1lions"'adm1ss1ons and documentary ev1dence to determine whether there is a

| 'genuine'issuje‘iof Aimaterial fact. Id : Surnrnary_disposmon is inappropriate where a material

,i‘sts" Such‘that .factual de"\'elopm‘ent~ COuld provide a basis for recovery. Kent v

Alpme Valley Skz Area‘ Inc 240 M1ch App 731 736 613 NW2d 383 (2000).

rauds provrdes in pertment part that

) Except as otherw1$e provrded in this section a contract for
leiof goods for the price’ of $500.00 or more is not enforceable
ay«’of action or defense unless there is some writing sufficient
1c ¢ that a contract for sale has been made between the parties
i gn d by the party against’ ‘whom enforcement is sought or by

horlzed agent or broker . [emphasis added] MCL 440.2201.




Asreferenced above, the term:. "‘goo‘d_si"’ is deﬁned under the Uniform Commercial Code
(“UCC”)in part as:

, (1)". all thrngs (1nclud1ng spemally manufactured goods) which
. are movable at the time of 1dent1ﬁcat10n to the contract for sale other than
L the morniey in which the price is to be pa1d investment securities (article 8)
and thirigs in action. “Goods” also includes the unborn young of animals
and growmg crops and other identified things attached to realty as described
" in the section on goods to be severed from realty (section 2107). MCL 440.2105.

8 Further MCL 566 132 states in part that

(l) In the 'followrng cases an agreement contract, or promise is
- void unless that agreement contract or promlse or a note or memorandum
of the agreement contract, or promlse isin writing and signed with an
authorlzed 51gnature by the party to be charged with the agreement, contract,

i 5 f;(a) ‘An agreement that by its terms, is not to be performed within 1

' ye from the makmg of the: agreement

on MCL 440. 2201 1nasmuch as the alleged contract between the parties was actually one for
services, rather‘than for‘ goods,” as defrne‘d}“‘under,MCL 440.2105. Moreover, the Court is
convinced that the disputed contract doefsndt fall within the parameters of MCL 566.132. There
is no. indrcatlon ‘ | .

566. 132(1)(a) erewrse the alleged agreement d1d not arise out of a commission for the sale of

an 1nterest in real state. MCL 566 132(1)(e) In hght of PGAM’s failure to raise any statutory
prov151on . ;.hrchl ould proh1b1t the contract 1n controversy, the Court determines that the entry

of summary dlsposrtlon would not be approprlate under MCR 2.116(C)(7). Hanley, supra; Kent,

supra;

‘lthat‘ Ithe 'alleged agreement could ,nbt be performed within 1 year. MCL -




I

PGAM further asserts that a vahd contract had never existed. However, plaintiff submits
i l ,

that the part1es had entered into a vahd contract under which pla1nt1ff had rendered full

performance. l

t

Theodore J. Barﬁe (“Barrie”), plaintiff’s president and owner, testified that he was a

machine broker, which :rn:eant that he acquired and sold machinery. See Barrie’s deposition at 5-
6. He further indicated that he had 8-10 meetings with Eugene Schuster (“Schuster”), PGAM’s

president, regarding the sale of certain machinery jand;that he was to be paid a commission of

almost; 13% %. Id. at 18. ‘How'eyer,'Barrie stated- that there was no written contract between the A

part1eslregard1ng such comm1ssron Id at 30 He also test1ﬁed that, to the extent there may have

been a contract between the part1es 1t would have been non-exclusive. /d. In this regard, he
deﬁned the ‘phrase non exclusrve as. applylng to a srtuatron wherein “a seller broadcasts to
maybe ten or twelve dealers the machmery he s got for sale and offers it to anybody who can sell

> Id. He acknowledged that PGAM could have sold the subject equipment to any company it

wanted to and was ;n,ot bOund to sell 1tto Prenrler or Collins. /d. Additionally, he conceded that

he never'received an offer to purchase fr‘omPremrer, Collins, or any other entity. Id. at 20.
Schuster testified as to the ci‘rctimstances under which PGAM sold its equipment.

Typically, a broker would approach hrm and 1nd1cate that he could sell a piece of equipment at a

suggested price, at wh1ch pomt the b’ oket: would ff;not- yet know whether he had a buyer, but

Lo ‘ H B - .
would subsequently search for one See. Schtlster’s deposition at 11. Prior to the time that
Schuster met Bame he had a relat1onsh1p w1th Mr Flemmg, the general manager of Premier, as

well as with Kurian Pothen Prem1er s v1ce-presrdent of engineering, who was one of his best

friends. Id. at 12. Schuster also stated that ‘he had a’ conversation with Fleming on the floor




regarding excess equlpment before Bame became 1nvolved Id. at 14. Accordmg to Schuster,

Barrie made an unsohclted contact Wlth‘ PGAM Id at 21. Schuster had agreed to pay Barrie a

commission in the event that Barrie solgl the” equlpment. Id at 24. However, Schuster directly -

sold the equipment to Prerhier/C'ollins._ Id at 35

Aﬂer carefully re;{/iieWing thetotélity of ciroumstances, the Court is satisfied that plaintiff
Would‘hhve been entitle‘d»ito a eomrni'sision only if 4p1;’1intiff had sold the equipment, which it
failed to. do. Inasmuch :‘gs the partiesggiallegedly?had a non-exclusive agreement, at the most,
PGAM uvas free to sell., the equip‘rhento*n; it.s own, i\especially since PGAM’s owner had a
relatlonshrp with Premler S personnel prlor to the tlme that Barrie had entered onto the scene.
Accordlngly, the Court is persuaded that PGAM is‘entitled to the entry of summary disposition

in its favor pursuant to MCR 2. 116(C)( 10) Smith, supra

jo_t:ion for summary disposition, pursuant to

PGAM ] motlon ) for' summar}y

3”r

osmon pursuant to MCR 2.116(C)(10),
GRANTED Pursuant to MCR 2. 602(B) dgment shall enter that is consistent with this
Opmzon and Order.

In compliance w1th MCR 2. 602(A)(3) the Court finds that this decision resolves the last
pending issue. This case! shall close upoh the ehtry of Judgment

ITISSOORDERED, -«

Dated: August 21, 2006 -

'DONALD G. MILLER
C1rcu1t Court J udge
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